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Abstract: The 1982 United Nations Convention on the Law of 
the Sea proclaims two basic and internationally recognised 
principles: the first is the principle of freedom of the seas, on 
which the legal regime of the high seas is based, and the second, 
a practical consequence of the first, is the principle of exclusive 
jurisdiction of the flag state. Aware that under these two 
principles the sea has become the main channel for the illicit 
transport of drugs, the Vienna Convention against Illicit Traffic 
in Narcotic Drugs and Psychotropic Substances was signed in 
1988 under the auspices of the United Nations. Article 17 
establishes a cooperation mechanism through which states can 


put an end to such practices. This paper analyses this provision 
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and its application by the Spanish jurisdiction. 


Keywords: drug trafficking; international law of the sea; 
convention against illicit traffic in narcotic drugs and 


psychotropic substances. 


Introduction: Drug trafficking in the Law of the Sea 

In order to understand the international regulation of the fight 
against illicit trafficking of narcotic drugs and psychotropic 
substances on the high seas', we must start from two basic and 
internationally recognised principles, which are currently 
enshrined in the United Nations Convention on the Law of the 
Sea (UNCLOS, 1982): The first of these is the principle of 
freedom of the seas, on which the legal regime of the high seas 
is based, and the second, a practical consequence of the first, is 
the principle of exclusive jurisdiction of the flag state’. 

Both principles, present throughout the process of codification 
of the legal regime of the high seas, imply, firstly, that the sea is 
free and open to all states through the vessels flying their flag, 


1The high seas are the maritime space on which our study will focus, since for the 
purposes of drug trafficking, the competence of the coastal state in criminal matters 
will be governed by the legal regime of the coastal state itself, which is why we will 
consider the high seas to extend beyond the twelve nautical miles that make up the 
territorial sea. Spain is an exception as it has extended its competences in this area to 
the contiguous zone through Organic Law 12/1995 of 12 December 1995 on the 
Repression of Smuggling (BOE no. 297 of 13 December 1995), as last amended by 
Organic Law 6/2011 of 30 June 2011 (BOE no. 156 of 1 July 2011). 

2Arts. 87 and 92 respectively. 
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and, secondly, that each vessel sailing on the high seas is solely 
and exclusively under the jurisdiction of its flag state, and that 
no other state may interfere with it in any way. 

Based on this, and the limitations that these premises imply 
when it comes to establishing international instruments that 
make it possible to combat the illicit trafficking of narcotic 
drugs and psychotropic substances on the high seas, UNCLOS 
introduced a provision in its articles that refers to this type of 
illicit practice. We refer specifically to the provision contained 
in article 108, which establishes the general obligation of all 
states to cooperate in the suppression of this type of illicit 
activity. However, it does not establish any specific cooperation 
mechanism, leaving the door open to states to develop bilateral 
or multilateral agreements to achieve this objective. 

The provision also expressly refers to the possibility for a state 
to request assistance from another state when a vessel flying its 
flag is engaged in illicit trafficking in narcotic drugs and 
psychotropic substances with the aim of stopping such activity. 
However, no reference is made to the request for cooperation 
that a state may make with respect to a vessel flying another flag 
and in the same situation. In our opinion, therefore, this 
provision is incomplete in this respect, as no solution is provided 
for this last case, which is the most controversial and the one 


that presents the greatest number of difficulties at the 
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international level due to its relationship with the principle of 
the exclusive jurisdiction of the flag state. 

It will therefore be necessary to wait for the United Nations 
Convention against Illicit Traffic in Narcotic Drugs and 
Psychotropic Substances (Vienna Convention, 1988), when, 
having become aware of the problem that this type of activity by 
sea poses for the international community, a provision will have 
to be drawn up to develop a cooperation mechanism that will 
enable states to implement the mandate contained in Article 108 


of UNCLOS. 


Article 17: Illicit traffic by sea 

The international community, aware that the eradication of illicit 
traffic in narcotic drugs and psychotropic substances is a 
collective responsibility of all states and that, to this end, 
coordinated action is necessary within the framework of 
international cooperation, has addressed the problem of illicit 
traffic by sea in article 17 of the Convention against Illicit 
Traffic in Narcotic Drugs and Psychotropic Substances. 

Before beginning the detailed analysis of Article 17, which 
regulates illicit traffic by sea, it is worthwhile to digress and 
return to the ninth paragraph of the Preamble of the Convention, 
to emphasise that in it, the Parties declare themselves 


“determined to improve international cooperation for the 
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suppression of illicit traffic by sea”, which is equivalent to 
expressing an improvement on the provisions established in this 
respect in the 1982 Convention on the Law of the Sea’, which is 
why the study of this article will require, on the one hand, 
express references to the provisions established in this respect in 
the 1982 Convention on the Law of the Sea, The study of this 
article will therefore require, on the one hand, express references 
to the provisions of the Law of the Sea Convention and, on the 
other hand, a complementary examination of the provisions of 
the Agreement of the Council of Europe on Illicit Traffic by Sea 
of 31 January 1995, implementing Article 17 of the United 
Nations Convention against Illicit Traffic in Narcotic Drugs and 
Psychotropic Substances, as the most important example of 
regional agreements to give effect to the provisions of this 


article’. 


3It should be recalled that the instruments prior to the 1982 Law of the Sea 
Convention did not contain express provisions on trafficking in narcotic drugs and 
psychotropic substances. There is only a brief reference in Article 19 of the 1958 
Convention on the Territorial Sea and the Contiguous Zone: “The criminal 
jurisdiction of the coastal state should not be exercised on board a foreign ship 
passing through the territorial sea to arrest persons or take proceedings in respect of 
an offence of a criminal nature committed on board such ship during its passage, 
except in one of the following cases: “(...) (d) If necessary for the suppression of illicit 
traffic in narcotic drugs”. Neither the 1961 Single Convention on Narcotic Drugs, as 
amended in 1972, nor the 1971 Convention on Psychotropic Substances contain 
specific provisions governing the suppression of illicit traffic by sea. 

4This Agreement is intended to complement and strengthen the provisions of 
Article 17 of the 1988 Convention, based on the provisions of paragraph 9 of that 
article. As stated in its Preamble: “Desiring to maximise their cooperation to eliminate 
illicit traffic in narcotic drugs and psychotropic substances by sea, in accordance with 
the international law of the sea, and with full respect for the principle of freedom of 
navigation”. 
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Article 17 is a provision designed to promote international 
cooperation to suppress illicit traffic by sea and is 
complementary to Article 108 of the Convention on the Law of 
the Sea, which regulates illicit traffic in narcotic drugs and 


psychotropic substances’. 


“The Parties shall cooperate to the fullest extent possible to eliminate illicit 
traffic by sea, in accordance with the international law of the sea” (paragraph 
1)°. 
This paragraph emphasises, first, the obligation of the Parties to 
cooperate, highlighting the importance of this cooperation by 
using the expression “to the fullest extent possible”, enshrining 
cooperation as a guiding principle both in its practical 
application and in its formal interpretation. However, 
cooperation is not only to be understood as the assistance 
provided by one state to another state, or the authorisation of a 
state to board a vessel flying its flag, as reflected in paragraphs 2 
and 3, but also as the establishment of effective channels of 
communication between states for the exchange of information 
on vessels suspected of being engaged in illicit trafficking 

SAI states shall cooperate to suppress illicit traffic in narcotic drugs and 
psychotropic substances by vessels on the high seas in violation of international 
conventions. Any state which has reasonable grounds to believe that a ship flying its 
flag is engaged in illicit traffic in narcotic drugs or psychotropic substances may 
request the cooperation of other states to suppress such traffic. 

6In identical terms, the principle of cooperation is reflected in the 1995 Council of 
Europe Agreement, Art. 2, para. 1: “The Parties shall cooperate to the fullest extent 
possible to eliminate illicit traffic by sea in narcotic drugs and psychotropic 
substances, in accordance with the international law of the sea”. Similar provisions 
can be found in other co-operation instruments elaborated in the Council of Europe, 


see Art. 1, para. 1 of the European Convention on Mutual Assistance in Criminal 
Matters done at Strasbourg on 20 April 1959 (BOE no. 223, 17 September 1982). 
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(E/CN/1995/13)’. 
In the same vein, the 1995 Council of Europe Agreement states 


that: 


“The Parties recognise the usefulness of collecting and exchanging 
information on ships, cargoes and events, where they consider that such 
exchange of information could assist a Party in the elimination of illicit 
traffic by sea in narcotic drugs and psychotropic substances” (paragraph 5, 
Article 2)*. 

Secondly, we should note the direct linkage of the 1988 Vienna 


Convention with the Law of the Sea Convention, by making an 
express reference to it. And third and lastly, the general scope 
intended using the expression “by sea’, as opposed to that used 
in Article 108: “on the high seas”, on the understanding that 
such cooperation should be aimed at eradicating drug trafficking 
in any marine area and not be limited only to that carried out on 


the high seas. 


7The Report of the meeting of the Working Group on Maritime Cooperation 
recommended to the extent possible, that Member States should communicate in a 
timely manner to other states, or directly through Interpol, the World Customs 
Organisation (WCO), Mar-Info or other organisations or information networks, 
indicators which, in their opinion, could be used for the identification of ships 
suspected or likely to be involved in illicit drug trafficking in the future. It was also 
recommended that each state should keep a register of vessels flying its flag, as well 
as improve and streamline the channels of direct communication between the 
competent authorities for receiving requests under Art. 17, in order to establish a 
model for a request for boarding authorisation. 

8This paragraph is inspired by Article 10 of the Convention on Laundering, 
Search, Seizure and Confiscation of the Proceeds from Crime, signed in Strasbourg on 
8 November 1990 (BOE no. 252, 21 October 1998), on the spontaneous provision of 
information: “Without prejudice to its own investigations or proceedings, a Party may, 
without prior request, provide to another Party information on instruments and 
products, where it considers that knowledge of such information could assist the 
receiving state in initiating or conducting an investigation or proceeding, or could lead 
to a request by that state (...)”. 
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Continuing with the analysis of Article 17, paragraph 2 
elaborates on the text of Article 108, paragraph 2, of the Law of 
the Sea Convention, with respect to the assistance that one Party 


may request from another: 


“Any Party which has reasonable grounds to suspect that a vessel flying its 
flag, or not flying its flag or not carrying its registry, is being used for illicit 
traffic, may request assistance from other Parties in order to put an end to 
such use. Parties so requested shall provide such assistance by the means at 
their disposal”. 


As can be seen, unlike the provisions of Article 108, this article 
broadens the scope of cooperation and includes non-national 
vessels among the cases in which assistance may be requested. 
In this case, in the 1995 Council of Europe Agreement, the two 
cases are separated in different articles, thus Article 4(1) states 


that: 


“A Party which has reasonable grounds for believing that a vessel flying its 
flag is engaged in or being used for the commission of a relevant offence may 
request the assistance of other Parties to prevent the vessel from being used 
for that purpose. The requested Parties shall provide such assistance within 
their means”. 


And Article 5 on “vessels without nationality”, in paragraph 1, 
states that: 


“Where a Party has reasonable grounds for believing that a vessel without 
nationality or a vessel assimilated to a vessel without nationality under 
international law is engaged in or being used for the commission of a relevant 
offence, it shall so inform the Parties most directly concerned, and may 
request their assistance in preventing the vessel from being used for that 
purpose. The requested Party shall provide such assistance in accordance 
with the means at its disposal”. 


The purpose of this separation is simply to reflect the different 
treatment of ships in the two cases, regarding the responsibility 


of the flag state, as well as the exercise of jurisdiction. 
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Another difference that has been included, and not with the 
intention of departing from the text of the 1988 Convention, is 
the use of the expression “participates or is being used”. About 
“is being used”, its purpose is to extend the scope of action of 
the intervening Party, not only to those offences committed “on 
board vessels”, but also to those cases in which the vessel is 
being used as a mother ship, and from which transhipments are 
made to smaller vessels with the intention of landing on shore. 

It should also be noted that at no time do both instruments 
determine the form that this form of cooperation should take, 
nor the limits within which it should be carried out, determining 
only that such assistance will be provided “with the means at 
their disposal”. It can be assumed that, in addition to the 
cooperation activities explicitly foreseen, activities such as the 
following could be added: Searching for a suspect vessel, 
notifying its position, participating in vessel surveillance, 
continuing a pursuit, suppressing any attempt to unload 
suspicious goods, etc. 

About the content of the expression “with the means at their 
disposal”, this covers both material and human resources, with 
the requested Party being responsible for assessing the 
possibilities of providing the relevant means in each case. 

An important aspect to highlight in this type of cooperation is 


the question of liability for damage that may result from the 
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actions of the requested state. In this case, unlike the 1988 
Convention, which is silent on the matter, the Committee of 
Experts (Nagler, N.C., 1997)’ which drafted the 1995 Council of 
Europe Agreement considered it appropriate to include a 
specific provision regulating this type of liability, establishing in 
paragraph 3 of Article 26, referring to “damage”, that: 


“The requesting state shall be liable for damage resulting from measures 
taken under Article 4 but may seek compensation from the requested state 
where the damage results from the negligence or other fault attributable to 
that state”. 


Finally, in relation to the sharing of costs generated by the 
assistance requested, as with the issue of liability, the 1988 
Convention makes no allusion to this, the issue being reflected 
in the 1995 Council of Europe Agreement in Article 25(1) on 


“costs”: 


“(...) costs arising from the adoption of measures under Articles 4 and 5 shall, in 
principle, be borne by the assisting Party”. 


Article 17, paragraph 3 of the 1988 Convention: 


“Any Party which has reasonable grounds to suspect that a vessel which is 
availing itself of freedom of navigation in accordance with international law 
and which flies the flag or bears the registry of another Party is being used 
for illicit traffic may notify the flag state and request it to confirm the 
registry; if it confirms the registry, it may request authorisation from it to take 
appropriate action with respect to that vessel”. 


9The Commission of Experts in charge of elaborating the Draft Regional 
Agreement was chaired by Mr. Gioacchino Polimeni, and its work was carried out by 
the representatives of France, Germany, Greece, Italy, the Netherlands, Norway, 
Spain and the United Kingdom. The United Nations, the Customs Co-operation 
Council, the International Maritime Organisation (IMO) and Interpol attended as 
observers. 
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Under articles 87(1)(a)'®, and 58(1)'' of UNCLOS, all states, 
whether coastal or landlocked, enjoy freedom of navigation on 
the high seas and in the exclusive economic zone. The exercise 
of this freedom is subject to compliance with the rules laid down 
in the Convention and other rules of international law, such as, 
inter alia, due regard for the rights and duties of states on the 
high seas and in the exclusive economic zone”. 

These rights and duties, and the exercise of the jurisdiction of 
coastal states, are fully protected in Article 17(11) of the 1988 


Convention: 


“Any measures taken in accordance with this article shall take due account of 
the need not to interfere with or impair the rights and obligations of coastal 


10“The high seas are open to all states, whether coastal or land locked. The 
freedom of the high seas shall be exercised under the conditions fixed by this 
Convention, and by other rules of international law. It shall include, inter alia, for 
coastal and land-locked states: (a) Freedom of navigation (...)”. 

11“In the exclusive economic zone, all states, whether coastal or land-locked, 
enjoy, subject to the relevant provisions of this Convention, the freedom of navigation 
and the freedom of overflight, and the freedom to lay submarine cables and pipelines 
referred to in Article 87, as well as other internationally legitimate uses of the sea 
related to these freedoms, such as those associated with the operation of ships, 
aircraft, submarine cables and pipelines, and which are consistent with the other 
provisions of this Convention”. 

12Art. 56 of the Law of the Sea Convention. “(a) Sovereign rights for the 
purposes of exploration and exploitation, conservation and management of the natural 
resources, both living and non-living, of the waters overlying the seabed and of the 
seabed and subsoil, and with respect to other activities for the economic exploration 
and exploitation of the area, such as the production of energy derived from water, 
currents and winds; (b) Jurisdiction, subject to the relevant provisions of this 
Convention, with respect to: (i) The establishment and use of artificial islands, 
installations and structures; (ii) Marine scientific research; (iii) The protection and 
preservation of the marine environment; (c) Other rights and duties provided for in 
this Convention. 2. In exercising its rights and discharging its duties in the exclusive 
economic zone under this Convention, the coastal state shall have due regard to the 
rights and duties of other states and shall act in a manner consistent with the 
provisions of this Convention. 3. The rights set forth in this article with respect to the 
seabed and subsoil thereof shall be exercised in accordance with Part VI’. 
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states or the exercise of their jurisdiction consistent with the international law 
of the sea”. 


However, it should be recalled that coastal states not only have 
rights and obligations in respect of the economic zone, but also 
have jurisdiction in the contiguous zone. This zone extends up to 
24 miles from the baseline from which the breadth of their 
territorial sea is measured, in which they may take the necessary 
measures for the purpose of preventing and _ punishing 
infringements of their customs, fiscal and immigration laws and 
regulations, as well as exercising the right of hot pursuit’. 
Regarding the notification to the flag state of the possible use of 
one of its vessels for illicit trafficking (De La Guardia, E., 
2016)"*, and the request for confirmation of registration, it 
should be added that states should be able to carry out such a 
check as quickly as possible. To this end, the parties must 
maintain a register of vessels entitled to fly their flag and 
establish a permanent national authority with direct access to it. 
This requirement is set out in Article 94 of the Law of the Sea 
Convention, which requires Parties to maintain a register for all 
vessels, except for those which, because of their small size, are 
excluded from generally accepted international regulations”. 


13 Arts. 33 and 111 of the Law of the Sea Convention. 

14In his analysis of Art. 17, De La Guardia questions the reason for the 
expression “may notify it” since, according to his argument, “there should be an 
obligation to notify it”, since otherwise complicity or concealment would be involved. 

15For example, fishing vessels under 24 metres in length are excluded from the 
application of the 1993 Torremolinos Protocol to the International Convention for the 
Safety of Fishing Vessels, 1977. The 1993 Torremolinos Protocol as of 2016 has been 
ratified by only six states (Cuba, Denmark, Iceland, Italy, Norway and Sweden), and 
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As regards the request for authorisation to take appropriate 
measures, firstly, the form, content and language to be used in 
the request are not specified at any point, and, secondly, no 
obligation to provide the authorisation requested is laid down, 
thus leaving it to the discretion of the state concerned to decide 
whether to allow measures to be taken against its vessel (E/CN. 
7 /1995/13)'°. 

The 1995 Council of Europe Agreement goes further in this 
respect, imposing an obligation on the parties to acknowledge 
receipt and respond within four hours of receipt of the request, 
as well as establishing guidelines as to the form, language and 


content of the request: 


“The flag state shall immediately acknowledge receipt of the request for 
authorisation under Article 6 and communicate its decision on the request as 
soon as possible and, where practicable, within four hours of receipt of the 
request” (Article 7). 

“All communications (...) shall be in writing. Modern means of 
telecommunication, such as fax, may be used. (...) translation of requests, 
other communications and supporting documentation shall not be required” 
(Article 19(2) and (3)). 

“Documents transmitted in application of this Agreement shall be exempt 


will probably never enter into force. 

16The Maritime Cooperation Working Group proposed a model format to 
standardise the information in the request, respecting the freedom of the flag state to 
request additional information, and whose content is summarised as follows: 
Identification of the requesting party, including the authority making the request and 
the service responsible for taking action; Description of the vessel, including its name, 
flag and port of registry, plus any other details relating to the vessel, such as: Details 
known of the route and crew, place of sighting of the vessel and weather report, 
reason for the request (statement of the circumstances supporting the intervention), 
intervention measures requested, any other relevant information and measures 
requested by the intervening state (including confirmation of the vessel's registration 
and authorisation to board the vessel and, where appropriate, to carry out a search), 
together with an indication of the useful time available. 
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from all authentication and legalisation formalities” (Article 20). 
Requests submitted under Article 6 shall state: 


“(a) the authority making the request and the authority conducting the 
investigation or proceeding. 

(b) details of the vessel involved, including, to the extent possible, its name, a 
description of the vessel, its registration or other particulars indicating its 
nationality, and its location, together with a request for confirmation that the 
vessel possesses the nationality of the requested Party. 

(c) details of the alleged offences, together with the grounds on which 
suspicions are based. 

(d) the measures proposed to be taken and assurances that the same measures 
would be taken if the vessel involved were flying the flag of the intervening 
state”. (Article 21). 


Although not explicitly stated in the 1988 Convention, by virtue 
of the principle of exclusive flag jurisdiction enshrined in 
Article 92 of the Law of the Sea Convention!’, the authorisation 
requested is mandatory, and the appropriate measures can only 
be taken when the authorisation has been granted. The 1995 
Council of Europe Agreement makes an express reference to 
this in Article 6 on “Basic rules on authorisation”: 


“(...) No such measures may be taken under this Agreement without the 
authorisation of the flag state’. 


The wording of Article 17 of the 1988 Convention does not 
address the case in which the flag state refuses to reply, so it 
would have to be considered as a refusal of the request, since, by 
virtue of the principle of exclusive jurisdiction of the flag state, 
any act of interference with a foreign vessel that is making use 


of the freedom of navigation on the high seas cannot be carried 


17“Ships shall sail under the flag of a single state and, except in exceptional cases 
expressly provided for in international treaties or in this Convention, shall be subject 
on the high seas to the exclusive jurisdiction of that state. A ship may not change flag 
during a voyage or a call, except in the case of actual transfer of ownership or change 
of registry”. 
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out. It should also be noted that there is no obligation, in the 
event of a negative reply to the authorisation, to give reasons for 
such a decision. 


Article 17, paragraph 4 of the 1988 Convention: 


“In accordance with paragraph 3, or with treaties in force between the Parties, 
or with any other agreement or arrangement which may have been concluded 
between them, the flag state may authorise the requesting state, inter alia, to: 
(a) Board the vessel. 

(b) To inspect the ship. 

(c) If evidence of involvement in illicit traffic is discovered, to take 
appropriate measures with respect to the ship, persons and cargo on board”. 


This paragraph sets out the measures that may be authorised, 
and therefore carried out by the intervening state with respect to 
the ship in question. It is worth noting the established process, 
i.e. the ship must first be boarded for the sole purpose of 
inspection and, only if evidence is discovered that the ship is 
engaged in illicit trafficking, may other measures be taken as 
deemed appropriate on a case-by-case basis, including seizure of 
the ship, as such action may be considered to fall within the 
terms “inter alia” and “appropriate measures”. 

As for the definition of these measures, the 1988 Convention, 
unlike the 1995 Council of Europe Agreement, is again silent on 
the matter. Thus, the Agreement distinguishes between 
“authorised measures” (Article 9) and “enforcement measures” 
(Article 10), which succinctly list the actions that can be taken 
by the intervening state before, during and after the discovery of 


the offence: 
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“In accordance with paragraph 3, or with treaties in force between the Parties, 
or with any other agreement or arrangement which may have been concluded 
between them, the flag state may authorise the requesting state, inter alia, to: 
(a) Board the vessel. 

(b) To inspect the ship. 

(c) If evidence of involvement in illicit traffic is discovered, to take 
appropriate measures with respect to the ship, persons and cargo on board”. 


This paragraph sets out the measures that may be authorised, 
and therefore carried out by the intervening state with respect to 
the ship in question. It is worth noting the established process, 
i.c. the ship must first be boarded for the sole purpose of 
inspection and, only if evidence is discovered that the ship is 
engaged in illicit trafficking, may other measures be taken as 
deemed appropriate on a case-by-case basis, including seizure of 
the ship, as such action may be considered to fall within the 
terms “inter alia” and “appropriate measures”. 

As for the definition of these measures, the 1988 Convention, 
unlike the 1995 Council of Europe Agreement, is again silent on 
the matter. Thus, the Agreement distinguishes between 
“authorised measures” (Article 9) and “enforcement measures” 
(Article 10), which succinctly list the actions that may be taken 
by the intervening state before, during and after the discovery of 


the offence!®: 


“After receiving the authorisation of the flag state subject to any conditions 
or limitations imposed in accordance with Article 8(1), the intervening state 
may take the following measures: 

i) 


a) stop the vessel and aboard the vessel. 


18Such measures, both “authorised” and “enforcement”, shall be carried out in 
accordance with the law of the intervening state, para. 1, Art. 11. 
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(b) take effective control of the vessel and all persons on board. 

(c) take any of the measures provided for in subparagraph (ii) of this article 
considered necessary to determine whether a relevant offence has been 
committed and to obtain evidence thereof. 

(d) compel the ship and persons on board to proceed to the territory of the 
intervening state and to detain the ship in that territory for the purpose of 
further investigation. 

(11) and once effective control of the ship has been taken: 

(a) search the ship and the persons and objects on board, including cargo. 

(b) open or order the opening of any container or order the opening of any 
container, test and take samples of anything on board the ship. 

(c) request information from any person on board about himself or herself or 
any object on board the ship. 

(d) require the production of documents, books or records relating to the 
vessel or to any person or object on board the vessel and take photographs or 
copies of any objects which the competent authorities have the power to 
require. 

(e) Seize, secure and protect any evidence or material found on board the 
ship. (paragraph 1, Article 9)". 

Where, as a result of measures taken under article 9, the 


intervening state has evidence that a relevant offence has been 
committed which, under its law, would justify detention of the 
persons involved, detention of the ship, or both, it may take such 
measures. (paragraph 1, Article 10)”. 

Paragraph 5: 


19“Measures taken under paragraph 1 of this article are without prejudice to the 
right not to incriminate oneself which the law of the intervening state may accord to 
the suspect”, para. 2, art. 9. 

20“The intervening state shall immediately inform the flag state of the measures 
taken under paragraph | above: The ship may not be detained for a period longer than 
is strictly necessary for the investigation of the relevant offences. Where there are 
reasonable grounds for believing that the owners of the ship are directly involved in a 
relevant offence, the detention of the ship and its cargo may continue after completion 
of the investigation. Persons not suspected of having committed a relevant offence 
shall be released and objects not required as evidence shall be returned. 
Notwithstanding the provisions of the preceding paragraph, the intervening state and 
the flag state may agree with a third state, Party to this Agreement, to take the ship to 
the territory of that third state and, once in the territory of that third state, that third 
state shall be treated as an intervening state for the purposes of this Agreement”, 
paras. 2, 3 and 4, Art. 10. 
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“When taking action pursuant to this Article, the Parties concerned shall have 
due regard to the need not to endanger the safety of life at sea, or the safety of 
the ship and cargo, and not to prejudice the commercial and legal interests of 
the flag state, or any other state concerned”. 


Given the wide range of possible sovereign powers delegated 
from the flag state to the requesting state, this paragraph has 
established several safeguards that should govern any 
intervention, and which limit and guarantee the actions of the 
participating state. 

In the same way that the 1995 Council of Europe Agreement 
sets out the possible measures to be taken. The Agreement also 
sets out more explicitly the precautions to be taken when 
intercepting a foreign ship under the authorisation granted: 


“In the implementation of this Agreement, the Parties concerned shall have 
due regard to the need not to endanger the safety of life at sea, or the safety of 
the ship and cargo, and not to prejudice any commercial or legal interest. 
They shall bear in mind: 

(a) the risks involved in inspecting a ship at sea, and the possibility of 
carrying out this operation more safely at the ship's next port of call. 

(b) the need to minimise possible interference with a ship's legitimate 
commercial activities. 

(c) the need to avoid undue detention or delay of the ship. 

d) the need to restrict the use of force to the minimum necessary to ensure 
compliance with the instructions of the intervening state” (paragraph 1, 
Article 12)"). 


Paragraph 6, Article 17: 


“The flag state may, consistent with its obligations under paragraph 1 of this 
Article, subject its authorisation to conditions to be agreed between that state 
and the requesting Party, in particular with regard to liability”. 


As the content itself indicates, this provision is closely linked to 


the obligation imposed to cooperate in the suppression of illicit 


21It also establishes the obligation of the intervening state to report as soon as 
possible to the flag state the use of firearms against or on board the ship and any death 
or injury to persons on board the ship. Art. 12, paras. 2 and 3. 
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traffic in paragraph | and the discretionary power of the flag 
state to grant or not to grant the boarding authorisation set out in 
paragraph 4. It should be understood, within the ambiguity with 
which the paragraph is worded in this respect, that the liability 
referred to is primarily proportionate to that which may arise 
from possible damage to the ship, its cargo, third parties, or 
injury to crew members, caused during or because of the 
boarding or inspection of the ship, or the taking of other 
appropriate measures. Liability that may arise from intervention 
for unfounded reasons should also be considered within this 
liability (E/CN.7/590). 

Examples of conditions agreed between the parties could 
include: the obligation on the part of the intervening state to 
consult the flag state before bringing the ship under the 
jurisdiction of a third state; the imposition of restrictions or rules 
concerning the use of force in the proposed action; or the 
granting of authorisation, without prejudice to the right of the 
flag state, to exercise jurisdiction in respect of offences that may 
have been committed by the owners of the ship or persons on 
board (Practical Guide, 1999). 

By contrast, it is relatively rare in practice among states to 
establish conditions relating to costs, since the established 


general principle is that the costs incurred are to be borne by the 
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intervening state”. 

The 1995 Council of Europe agreement also provides for the 
possibility of attaching conditions or limitations to the 
authorisation, which may include the need to obtain express 
authorisation from the flag state before the intervening state 
takes specific measures (Article 8)’. 

Finally, the conditions stipulated and under which boarding 
must be carried out are binding on the intervening state, and 
non-compliance with them gives rise to liability for non- 
compliance. 

Paragraph 7, Article 17: 


“For the purposes of paragraphs 3 and 4 of this article, each Party shall 
respond promptly to requests from other Parties to ascertain whether a vessel 
flying its flag is authorized to fly its flag, as well as to requests for 
authorization under paragraph 3. Each state shall, at the time of becoming a 
Party to this Convention, designate one, or if necessary, several, authorities to 
be responsible for receiving and responding to such requests. Such 
designation shall be made known through the Secretary-General to all other 
Parties within one month of the designation”. 


This paragraph establishes the obligation of Parties to respond 
expeditiously to requests for both confirmation of registration 
and boarding authorisation but does not define what is to be 


understood by “expeditiousness” and, bearing in mind that the 


22The Working Group on Maritime Co-operation indicated in its Report that 
“unless otherwise agreed, the costs of the boarding operation should be borne by the 
intervening state”. 

23In addition to the conditions set out in Art. 8, Art. 23 determines that “The flag 
state may make the authorisation referred to in Article 6 conditional upon the 
information, or evidence obtained, not being used or transmitted by the authorities of 
the intervening state without its prior consent in investigations or proceedings other 
than those relating to the relevant offences”. 
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provision of article 17 does not establish any time limit, there is 
therefore no objective and recurrent criterion to determine this 
concept. 

What is established as a means of ensuring this speed is the 
obligation to designate a national authority for this purpose on a 
parity basis. Presumably, the possibility of being able to assign 
more than one competent authority is to solve possible problems 
that may arise due to geographical and legal considerations that 
require different authorities for different areas. 

This authority should have the capacity and be responsible for 
responding effectively and efficiently to requests received, both 
in respect of vessels flying its flag and vessels without its 
nationality. It must also be able to communicate and liaise 
between the foreign authorities and whoever is responsible for 
taking decisions on the request. 

As regards the technical content, the 1988 Vienna Convention 
does not provide any guidance on issues such as structure, 
channels of communication, location of the authority or 
processing and procedures for decisions on incoming or 


outgoing requests”. 


24The Practical Guide sets out the factors to be taken into account when 
determining the appropriate location of the designated authorities: Ease of access to 
the national shipping register to confirm registration; Existence of adequate channels 
of communication; Existence of arrangements to deal with official business outside 
normal office hours, and preferably 24 hours a day, seven days a week; Easy 
availability of legal advice (especially on international law of the sea); Fluency in 
foreign languages; Easy coordination with other relevant official agencies and 
departments. In the case of Spain, the assigned authority is the Centro de Inteligencia 
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As far as the competent authority is concerned, the 1995 Council 
of Europe Agreement reiterates the provisions of paragraph 7, 
including that both the receipt and the reply to requests may be 
processed at any time of the day or night (Article 17)”, the 
obligation to maintain direct communication between the 
authorities of the different States Parties and the possibility of 
agreeing on alternative communication networks (Article 18)”°. 
Finally, paragraph 7 establishes the duty of the Secretary- 
General of the United Nations to communicate the designation 
of the different competent authorities to all Parties to the 
Convention’’. 


Paragraph 8, Article 17: 


“The Party which has taken any of the measures provided for in this article 
shall promptly inform the flag state of the results of that measure”. 


The provision in paragraph 8 underlines the authority of the flag 
state over the vessel that has been boarded, imposing an 
obligation on the intervening state to notify the results of the 


contra el Terrorismo y el Crimen Organizado (CITCO), under the Secretaria de 
Estado de Seguridad, Ministerio del Interior. 

25‘Each Party shall designate an authority, which shall be responsible for sending 
and responding to requests made pursuant to articles 6 and 7 of this Agreement. To 
the extent possible, the Parties shall ensure that such authority is able to receive and 
respond to requests at any time of the day or night. The Parties shall also designate a 
central authority responsible for the notification of the exercise of preferential 
jurisdiction under Article 14 and for all other communications or notifications 
provided for in this Agreement”, paras. 1 and 2, Art. 17. 

26“The authorities designated under article 17 shall communicate directly with 
each other; where for any reason direct communication is not possible, the Parties 
may agree to use the ICPO-Interpol communication networks or those of the Customs 
Co-operation Council”, Art. 18. 

27Currently, the United Nations Office on Drugs and Crime (UNODC) is 
responsible for maintaining and periodically disseminating a directory of competent 
national authorities. 
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measures taken. In the Council of Europe Agreement, this 
obligation extends to any action taken, not only to the results 


obtained, and appears in several articles: 


“The Party which has intervened under this article shall communicate as soon 
as possible to the Party which provided the information or requested the 
assistance the results of the action taken with respect to the ship and persons 
on board” (paragraph 3, Article 5, “Ships without nationality”) 

“The intervening state shall immediately inform the flag state of the measures 
taken pursuant to paragraph | above”. 

“The flag state shall be informed as soon as possible of the use of firearms 
against or on board the vessel. The flag state shall be informed as soon as 
possible in the event of death or injury of any person on board the vessel (...)” 
(paragraphs 2 and 3, article 12, “Practical precautions”). 

“When the intervening state discovers evidence which leads it to believe that 
an offence not covered by this Agreement has been committed, or that 
suspected persons not involved in relevant offences are on board the ship, it 
shall inform the flag state (...)” (paragraphs 1 and 2, Article 13 “Proof of the 
offence’’). 


Paragraph 9, Article 17: 


“The Parties shall consider entering into bilateral and regional agreements or 
arrangements to give effect to the provisions of this article or to render them 
more effective”. 

Article 17 itself is essentially a framework provision, the 


purpose of which is to provide the basis for the establishment of 
international cooperation on illicit traffic by sea, thus requiring 
further development, both in the technical and political spheres, 
in order to make such cooperation effective. 

This is the purpose of paragraph 9, and while it does not impose 
any obligations on Parties, it encourages states to develop 
bilateral or regional agreements on those issues covered by 
Article 17, which need to be developed to provide greater 


enforcement coverage and effectiveness. 
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Bearing in mind that the illicit traffic in narcotic drugs and 
psychotropic substances is of a markedly international nature, 
and that the main means of distribution is by sea, many states 
have opted for the development of bilateral or multilateral 
agreements, with the main purpose of facilitating as far as 
possible the request-authorisation mechanism established in 
paragraphs 3 and 4, through the recognition of each party's right 
of representation to the other. This legitimises the intervention 
of vessels belonging to the other state that are operating outside 
its territorial waters, when there are reasonable grounds to 
suspect that they are engaged in the illicit traffic in narcotic 
drugs and psychotropic substances. 

An example of this is the bilateral agreements signed between 
Spain and Italy and Spain and Portugal for the repression of 
illicit trafficking by sea. Both instruments are a benchmark in 
terms of cooperation in the fight against drug trafficking by sea, 
by including the figure of the right of representation or the right 
to intervene on behalf of the other state for vessels flying the 
flag of the other Party and which are beyond the limit of its own 
territorial sea. On the other hand, and at the regional level, we 
should highlight, although Spain is not a party, the Council of 
Europe Agreement on Illicit Traffic by Sea, which implements 
Article 17 of the United Nations Convention against Illicit 


Traffic in Narcotic Drugs and Psychotropic Substances, which 
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includes, in identical terms, the system of authorisation provided 
for in the 1988 Vienna Convention. 
Continuing with the analysis of Article 17, paragraph 10 states 


with respect to the measures taken that: 


“(...) shall be applied only by warships or military aircraft, or other ships or 
aircraft clearly marked and identifiable as ships or aircraft in the service of a 
government and authorised for that purpose”. 

This paragraph builds on what is already established in Articles 


107°* and 111(5)” of UNCLOS. Similarly, the 1995 Council of 
Europe Agreement takes up the same provision in identical 
terms in Article 11(2). 
In practice, and in general, except in the case of vessels engaged 
in piracy, whose intervention is limited to warships or military 
aircraft, the fight against illicit trafficking of narcotic drugs and 
psychotropic substances by sea is generally carried out by ships 
in the service of the government and authorised for this purpose. 
In Spain, the application of the provisions of Article 17 of the 
1988 Vienna Convention is carried out by the Maritime Customs 
Surveillance Service®’ (exceptionally, by the Maritime Service 

28Only warships or military aircraft, or other vessels or aircraft clearly marked 
and identifiable as vessels and aircraft in the service of a government, and authorised 
for that purpose, may carry out seizures for the purpose of piracy”. 

29“The right of hot pursuit may be exercised only by warships and military 
aircraft, or by other ships or aircraft clearly marked and identifiable as ships or aircraft 
in government service and authorised for that purpose”. 

30This body is constituted as a Deputy Directorate of the Customs and Special 
Taxes Department integrated in the State Tax Administration Agency and belonging 
to the Ministry of Finance. Its functions are set out with regard to maritime 
surveillance in Decree 1002/1961, of 22 June 1961, which regulates maritime 


surveillance by the Special Tax Surveillance Service for the Repression of Smuggling 
(BOE no. 157, of 3 July 1961). 
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of the Guardia Civil) but in recent years, the participation of the 
Spanish Maritime Police has been increasing, in recent years, 
the participation of the Navy in the fight against maritime drug 
trafficking has gradually increased thanks to two collaboration 
agreements signed between the Ministry of Defence and the 
Interior on 14 February 2006 and the Ministry of Defence and 
the State Tax Administration Agency (AEAT, Ministry of 
Finance) on 14 September 2011 on collaboration in the maritime 
field*’. 

The first of these provides, in the field of the fight against illicit 
drug trafficking, for collaboration in: 


“Search, location, identification, tracking and interception of targets using the 
most suitable means or systems dependent on the Ministry of Defence: 
Embarkation on ships or aircraft of police agents and means so that, with 
their means, or those provided by the Ministry of Defence, they proceed to 
intercept a target. Control and escort of targets at sea or in the air, complying 
with the established legal formalities. Towing of the seized vessel/boat, if it 
does not meet the minimum safety conditions to be manned, and exclusively 
for the period necessary until the arrival of a tugboat to carry out this task”. 


The second of these aims to develop specific lines of action to 
improve collaboration in the following areas: (a) establishment 
of a protocol for the issuing of navigation licenses for Customs 
Surveillance vessels; (b) establishment of a procedure for the 
supply, control and supervision of fixed and portable weapons 


on loan from the Navy to Customs Surveillance vessels, 


31Both Agreements are not officially published. Copy of the originals in 
possession of the author. 
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including the supply and control of ammunition®’; c) monitoring 
of the Collaboration Agreement of 30 December 2002*; d) 
promoting collaborative measures in planning, organising and 
conducting courses; and e) promoting collaboration in joint 
operations, as well as the exchange of operational information to 
improve the effectiveness of surveillance and suppression of 
smuggling operations. 


Paragraph 11, Article 17: 


“Any action taken in accordance with this article shall take due account of 
the need not to interfere with or impair the rights and obligations of coastal 
states or the exercise of their competences, which are in accordance with 
international maritime law”. 


This very important paragraph is in line with paragraph 3, based 
on which the provisions of the Law of the Sea Convention form 
the basis of Article 17, as reflected in the expression 


“international law” in paragraph 3 and “international maritime 


32Article 114.1 of Royal Decree 137/1993, of 29 January 1993 (Official State 
Gazette No. 55, of 5 March 1993), which approves the Regulations on Weapons, 
states that: “1. The following personnel, provided they are on active or available 
service, shall be considered as a licence A their military identity card or professional 
card: (...) e) Officers of the Customs Surveillance Service. (...)”; and art. 115.1, states 
that “the personnel listed in the previous article must be provided with a membership 
card for each weapon they possess, issued (...) by the Directorate General of the 
Police and the Civil Guard (...) for personnel (...) of the Customs Surveillance 
Service”. Regarding the issuance of arms ownership guides to Customs Surveillance 
Service personnel, the General Order of the Civil Guard Corps No. 122 of 24 July 
1989 (BOCGC No. 21) must be complied with. 

33Collaboration agreement signed on 30 December 2002 between the AEAT and 
the Directorate of Naval Constructions of the Logistics Support Headquarters of the 
Navy, of the Ministry of Defence, for the provision by the latter of a technical support 
service to the former in the renewal of the fleet destined for Customs Surveillance. By 
virtue of this agreement, the Directorate of Naval Constructions of the Logistics 
Support Headquarters of the Navy (DIC), assumes the commitment to provide, when 
requested, a technical support service to the Tax Agency in the various files that the 
latter processes for the renewal of its fleet, provided that its human resources allow it 
to do so. 
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law” in paragraph 11. 


Jurisprudential analysis 

In application of Article 17 of the 1988 Vienna Convention, 
over the last twenty years Spain has carried out many seizures of 
ships carrying toxic drugs, narcotics and _ psychotropic 
substances on the high seas. On numerous occasions, the 
Supreme Court has reiterated in its rulings the validity and 
legality of the interventions carried out in accordance with the 
article, taking as the main argument to support this legality the 
existence of a boarding authorisation issued by the 
corresponding flag state™. 

It is in this sense that two groups of judgments in which the 
High Court has ruled on the value of the boarding and search of 
the vessel in the absence of authorisation from the flag state 
should be highlighted. 

The first group is made up of the judgments of 19 September 
2005 (STS 1020/2005), 23 January 2007 (STS 55/2007) and 15 
May 2008 (STS 229/2008). In these rulings, the Supreme Court 
ruled on the request for nullity of the actions carried out due to 
the lack, in the appellants' opinion, of the corresponding 


authorisation from the flag state to carry out the boarding. 


34Examples of this are SSTS 120/2003 (Criminal Chamber) of 28 February 
(ROJ: STS 1398/2003), Appeal No. 228/2002 and 671/2008 (Criminal Chamber) of 
22 October (ROJ: STS 6245/2008), Appeal No. 11117/2007. 
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Thus, the Supreme Court, in identical terms in the three 
judgments, dismissed the appeals, holding that: 


“This conclusion regarding the lawfulness of obtaining the key evidence for 
the prosecution is not altered by the fact of the existence, or not, of 
permission from the Authorities (...), to carry out the aforementioned 
boarding. 

Therefore, it would be, in any case, a matter to be debated in the sphere of 
international relations between states, but without any repercussions in terms 
of the intra-procedural evidentiary value of the evidence obtained”. 


The Supreme Court therefore affirms that the lack of 
authorisation to carry out the boarding constitutes an irregularity 
that in no case invalidates the boarding, nor does it extend its 
consequences to the assessment of the evidence, generating 
exclusively international liability. 

It is worth reminding the High Court that Article 27 of the 
Vienna Convention on the Law of Treaties*’, referring to the 
observance of treaties in relation to the application of domestic 
law, establishes the primacy of international law by stating that 
“a party may not invoke the provisions of its internal law as 
justification for its failure to perform a treaty”. Therefore, we 
understand that the carrying out of a boarding on the high seas 
without the required authorisation is a clear case of violation of 
the rule contained in article 17.3 of the 1988 Vienna 
Convention, which would lead to the nullity of the action. 

In addition to this main consideration, the Court, in the 


judgement of 19 September 2005, makes a clarification 


35First, first (4) and Fourth Grounds of Law respectively. 
36Vienna Convention on the Law of Treaties of 23 May 1969. 
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regarding the boarding request that responds to the arguments 
put forward by the appellants and whose purpose was to 
invalidate the boarding authorisation due to a formal defect. 

This clarification refers to the validity of the authorisation given 
orally by the authorities designated by the flag state, in which 
the Supreme Court resolves the issue by arguing that: 


“the Treaties do not require at any time the written formulation of the same 


(...)°7. 


On this point, that is, regarding the form and content of the 
transmission of requests, neither the 1988 Vienna Convention 
nor the Agreements concluded under it make any 
pronouncements on the matter. This was done by the Working 
Group on Maritime Cooperation in 1995 and, in a 
complementary manner, by the United Nations Office on Drugs 
and Crime in the preparation of the Practical Guide for the 
implementation by competent national authorities of Article 17 
of the United Nations Convention against Illicit Traffic in 
Narcotic Drugs and Psychotropic Substances of 1988 in 2003. 

The Working Group, recognising that Parties to the 1988 Vienna 
Convention have full freedom to decide on the content, form and 
language in which requests for boarding authorisations should 
be made, maintained that harmonisation of the application 
procedure was advisable for effective cooperation. To this end, 


it developed a model format to standardise the information to be 


37First Ground of Law, 10th para. 
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contained in each request, such as description of the vessel, 
name, flag and port of registry, information on its route and 
crew; place of sighting of the vessel and weather forecast; 
reason for the request (statement of the circumstances 
supporting the intervention); intervention measures requested; 
measures requested by the intervening state (including 
confirmation of the vessel's registry and authorisation to board 
and, where appropriate, to carry out a search), together with an 
indication of the time available (E/CN.7/1995/13). 
Subsequently, and with the same objective, the Practical Guide 
introduced three model forms** that could be used by the 
competent national authorities, as well as recommending States 
Parties to formulate requests in writing, using fax or e-mail 
(Practical Guide, 1999). It was emphasised, however, that while 
the Guide did not envisage exclusively oral requests and 
responses, it was not intended to indicate that all oral 
communication was prohibited. 

In the same vein, the judgments that make up the second group 
of judgments are the judgments of 25 November 2003 (STS 
1562/2003) and 9 March 2007 (STS 209/2007). In these 
judgments, the Chamber held about the procedural 
consequences of non-compliance with the requirement to 


request authorisation that: 


38The three model forms correspond to the request, response and information on 
measures taken. Practical Guide, Annexes I], III and IV respectively. 
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“(...) failure to comply with the rule providing for these authorisations does 
not determine the infringement of a right of the accused nor does it constitute 
a ground that may invalidate the proceedings, nor does it condition the 
jurisdiction of the state exercising its jurisdiction in accordance with its own 
international criminal law. Indeed, as it is a rule that affects relations between 
states party to the Vienna Convention, it would, in any case, generate a 


question between those states, but clearly outside the scope of the present 


proceedings”. 


As can be seen, for the Supreme Court, the absence of a request 
for boarding not only does not invalidate the probative value of 
the evidence, but also cannot be considered to infringe the rights 
of the defendants, nor does it constitute a reason for invalidating 
the proceedings, nor does it limit the exercise of jurisdiction by 
the Spanish courts, so that in this case, we are faced with the 
same case discussed above, in which the Supreme Court seems 
to forget the principle of the supremacy of international law. 

As for what the Supreme Court understands by “failure to 
comply with the rule”, we can conclude, based on the fact that 
the allegations made by the appellants are not the same in both 
judgments, that this non-compliance would include both the 
failure to request boarding authorisation from the flag state, and 
the failure to comply with the conditions that, by virtue of 
Article 17(4) of the 1988 Vienna Convention, the flag state may 


establish in order to grant boarding authorisation*’. In this 


39Second and Fourth Grounds of Law respectively. 

40In the STS of 9 March 2007, the boarding authorisation granted by the 
Venezuelan state was subject to compliance with the following conditions: Boarding 
and inspection of the vessel only to ascertain whether or not it is involved in activities 
related to illicit trafficking in narcotic drugs and psychotropic substances; in case of 
finding evidence to support that the private vessel is involved in activities related to 
illicit trafficking in narcotic drugs and psychotropic substances, take appropriate 
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regard, in a judgment delivered two months later, it underlined 
that “no conditions can prevail in the authorisation that 


contradict international treaties” (STS 406/2007). 


Conclusions 

The International Community, aware that the eradication of 
illicit traffic in narcotic drugs and psychotropic substances is a 
collective responsibility of all states and that, to this end, 
coordinated action is necessary within the framework of 
international cooperation, has addressed the problem of illicit 
traffic by sea in Article 17 of the 1988 Vienna Convention on 
Traffic in Narcotic Drugs and Psychotropic Substances. 

To this end, and in order to give effect to Article 108 of the 
United Nations Convention on the Law of the Sea, it has 
promoted international cooperation aimed at the suppression of 
such practices when carried out on the high seas by establishing 
a mechanism based on a system of prior request and 


authorisation for boarding, whereby, a state that has reasonable 


measures to detain the vessel and its crew, within the limits established in para. 5 of 
Art. 17.5 of the United Nations Convention against Illicit Traffic in Narcotic Drugs 
and Psychotropic Substances; reservation of jurisdiction over the vessel, crew and 
property on board, in case evidence is found that the private vessel is involved in 
activities related to illicit traffic in narcotic drugs and psychotropic substances; the 
surrender of the vessel to the Venezuelan naval authorities; the Government of Spain 
will be responsible for any damages that its authorities may cause during the 
execution of the boarding and inspection; provide relevant information on the actions 
taken and the results obtained. Given that the intervened vessel sank due to a leak in 
the living work, the appellants alleged that the vessel was not handed over to the 
Venezuelan authorities, thus failing to comply with the conditions set out in the 
authorisation. 
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grounds to believe that a foreign flag vessel is engaged in illicit 
trafficking, once the boarding request has been processed and 
authorisation has been received from the flag state of the 
suspected vessel, may access the vessel, inspect it and, if 
evidence of involvement in such trafficking is discovered, take 
appropriate measures with respect to the vessel, the cargo and 
those suspected of being responsible for it. 

In the same vein, and in order to facilitate cooperation, the 
aforementioned article also provides for the possibility for States 
Parties to enter into bilateral or regional agreements or 
arrangements to implement the aforementioned provisions. 
Another relevant aspect of the 1988 Vienna Convention on 
Traffic in Narcotic Drugs and Psychotropic Substances concerns 
the exercise of a state’s jurisdiction over offences committed on 
the high seas on board a vessel for the seizure of which that 
Party has received prior authorisation in accordance with the 
provisions of Article 17. 

In this respect, the Convention establishes in Article 4 on 
jurisdiction that the exercise of jurisdiction in these cases is 
optional and that it is up to each state to regulate the jurisdiction 
of its judges in its domestic procedural law in accordance with 
the principle of universal justice. 

Regarding the application in Spain of Article 17 of the 1988 


Vienna Convention, on many occasions the Supreme Court has 
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reiterated in its rulings the validity and legality of the 
interventions carried out in accordance with the article, taking as 
the main argument to support this legality the existence of a 
boarding authorisation issued by the corresponding flag state. 
However, there is a group of five rulings in which the Supreme 
Court maintains that the absence of authorisation for boarding 
constitutes an irregularity that in no case invalidates the 
boarding, nor does it extend its consequences to the assessment 
of the evidence, nor can it be considered to violate the rights of 
the accused, generating exclusively international responsibility. 
This is where we must remind the High Court that the Vienna 
Convention on the Law of Treaties in Article 27 on the 
observance of treaties in relation to the application of domestic 


law establishes the primacy of international law by stating that 


“A party may not invoke the provisions of its internal law as justification for 
its failure to perform a treaty”. 


Therefore, we understand that the carrying out of a boarding on 
the high seas without the required authorisation is a clear case of 
violation of the rule contained in article 17 of the 1988 Vienna 


Convention, which would lead to the nullity of the action. 
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